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In the name of God, the Most Gracious, the Most Merciful

The Importance of Taqlid

From the time a person wakes up until they go to sleep, they find
themselves leading ever busy, complex lives. The functions which
they are required to carry out to fulfill their basic necessities and the
activities which they must engage with in order to address all of them
are countless. It is impossible to believe that an average person would
be able to become an expert in all areas of life in order to cater to all
of their day-to-day needs, let alone even being able to enumerate them
all.

On the other hand, a sensible person will ensure that they carry
on with their daily routine, based on active choices they which make
with the sufficient requisite knowledge required to make an informed
decision. If they do not have enough necessary information, chances
are that they will seek it out — whether online, via their friends or
ultimately from experts. Once they get an educated response, then

they will press forward in life.
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In short, we are constantly engaging with others (the act of taqlid)
to fully understand any aspect of life which we are battling before we
act — except in very rare circumstances.

When it comes to religious queries, Islam has instructed its
followers that they must learn the teachings and practical religious
rulings (ahkam) so that they do not plunge into wrongdoing and thus,
not fall victim to sin — and this is done by studying the sources of
Islamic doctrines - the Quran and the teachings of Prophet
Muhammad # and the Imams 23t of true guidance.

Just as with examples of daily living in which it is impossible for
each one of us to be experts in every single area of life, it is similarly
impossible for every Muslim to devote their life to extracting the
religious teachings they need on a regular basis. Rather, such an
extremely difficult task is only accomplished by a select few. One of
the maraji‘ in Qom quotes a great Jurist (faqih) as saying, “It is easier
to dig a well with a needle than to become a Mujtahid!”

Therefore, those Muslims who do not have the expertise to delve
into the Quran and the teachings of Prophet Muhammad #; and the
Imams 25 to extract the required teachings for them to be able to
fulfill their religious obligations to Allah 3 must refer to those
properly qualified experts who have this ability and have done the
hard work to fulfill their obligations to Allah & and have attained the
rank of being top authorities in their field.

The permissible form of taqlid, in addition to having its basis in

the religious teachings, is, in reality nothing other than the non-
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expert following the advice of the expert and this is something
completely logical and is seen in the world around us on various

levels.

Dangers of Not Having Trained, Pious Scholars to
Take Charge of the Community

1. Foreign Influence: History has proven that one of the
barriers to foreign influence and colonialism to both the
religion of Islam and the Muslims has been strict adherence to
the wisdom of the well-grounded senior scholars (mujtahidin).

2. Disorder and Confusion: Another outcome can be the
disintegration of the Muslim community and having them fall
into disorder and confusion. By resorting to non-experts who
themselves do not have the necessary requisites, as they will
not be able to find suitable answers to the religious queries,
they end up leaving themselves and the masses in a state of
confusion or misguidance.

3. The Spread of Personal Opinions: We run the risk of each
person or group creating their own brand of Islam - with
everyone doing and believing whatever suits their taste,
allowing impermissible innovations and heretical thoughts to
be branded as the teachings of the Divine - potentially
distancing people from the pure teachings of Islam.

4. Invalidation of One’s Religious Acts: The one who does

not take his guidance on how to perform religious acts of

9
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worship from an accredited scholar, risks having all of his acts
of worship towards Allah 3% nullified. In fact it is possible that
he may even perform acts which go against the directives of
Allah ¥ as have been deduced by the scholars of Islam and
their long years of research.

5. Missing out on the Benefits of Worship: All of the
commandments of Islam are there for our benefit and the
overall goodness of the individual and society. In the same
light, all of the prohibitions have been clearly outlined because
in their performance, there is harm for the human being and
society. Thus, by following the religious injunctions, not only
does a person save themselves from sins, but even more than
that, they would keep themselves free from all sorts of
corruption — thus creating a just, balanced and harmonious

society for all.

Despite the clear evidence on necessity of taqlid, there are some

queries being raised in some quarters which need to be clarified.
1. There is no Conclusive Evidence for Taqlid

Assertion

There is no strong evidence proving the necessity of taqlid.

10
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Response from STEPS

Based on the in-depth lessons in Islamic Jurisprudence of the late
Ayatullah al-Uzma al-Sayyid Abi al-Qasim al-Khi’1 %, the summary
of the outcome of his discussions is that the necessity of taglid
(referring to an expert in matters of religion) is perceived intuitively
by all rational beings and is witnessed in all human societies — this is
what is known as the rationally approvable line of conduct (al-sirah
al-‘uqala’iyyah), and both the Quran and the ahadith approve it and
are a reminder (tadhakkur) of this basic reality.

We refer to two verses of the Quran for both the permissibility
and obligation of taqlid — known by the scholars as the Quranic verses
of nafr (9:122) and su’al or dhikr (21:7).

The first verse states:

8 B e 58 N6 K Tya 0,301 68 1)
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Yet it is not for the faithful to go forth en masse.! But why
should not? there go forth a group from each of their
sections? to become deeply learned in religion, and to warn
their people when they return to them, so that they may

beware?*

This is a verse in which a group of the believers were told that they
must not go forth for jihad but rather, they needed to stay back and
acquire knowledge so that they may be able to safeguard the
intellectual frontiers and propagate the teachings of Islam which

would be revealed to the Prophet # at any instance.

1 That is, it is not feasible or reasonable for all the faithful to set out for
Medina, the Prophet’s city, for the study of the religious sciences in the
presence of the ma‘sum 2¢; or as a second interpretation, when the Prophet
# dispatches an expedition or a group of Muslims to go towards a battle,
some people should remain behind with him in Medina. Or, according to a
better interpretation by the late “Allamah Taba’taba’i in Tafsir al-Mizan, the
first instance of the usage of nafr refers to those who move out for jihad and
the second instance of the usage of the word nafr referse to people going to
Medina to learn and return to warn their people. This interpretation goes
much better with the context of the verses as remaining behind, as the
second interpretation suggests, does not conform with the word nafr.

2 This statement implies that they must go.

3 This obligation is upon a few, not on all, and thus, to go forth to learn
Islamic sciences is what is known as al-wajib al-kifa’r. If a sufficient number
of people enact this obligation, then the rest of the community is absolved
of the responsibility, however if none or if very few carry out this obligation,
however more are required, then the entire community are guilty and will
be answerable to Allah 4% on the Day of Judgement.

4 Qur’an, Strah al-Tawbah (9), verse 122.

12
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Some commentators of the Quran as well as Muslim jurists
(fugaha’) state that this verse proves it is an obligation to engage in
tafaqquh or ijithad and that it also points to the obligation of taqlid
since warnings need to be taken seriously and acted upon - that is, to
follow the verdicts of a trained scholar.

In regards to the history of revelation, it is mentioned that when
the Prophet # would go forth to the battlefield in times of war, all of
the Muslims, with the exception of the hypocrites and those who had
valid reasons for why they could not take part, would accompany the
Prophet &. Later on, verses would be revealed critiquing the
hypocrites and more specifically those who did not go to the Battle of
Tabuk. However in those circumstances, it is noted that the true
believers took the responsibility of going to the battlefield even more
seriously and were present whenever they were required — even in
the battles in which the Prophet % himself was not able to take part.
The historical sources note that all of the believers went forth, leaving
the Prophet # alone in Medina. It was at this juncture that the above
verse was revealed which announced to the community that, other
than in cases of extreme necessity, it was not advisable that all of the
Muslims should go to the battlefield. Rather, a group of them must
stay back in Medina and busy themselves with learning the teachings
and injunctions of Islam from the Prophet &= directly and so that when
their compatriots return from the war, they can be taught and be

further guided as to their religious responsibility.

13
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We may look at this verse in a different way as well, as it may
not be talking about people of Medina going forth to acquire the
religious knowledge. Rather, it can be argued that it is addressing
people of other areas who wanted to go forth for jihad If we
understand this verse in this light then it is saying that a group of the
Muslims who live in other regions (outside of Medina) should go for
jihad and a group should go to Medina to learn knowledge and go
back to their people to teach them. In fact, the verse which follows

and reads:

el SN e 18 Gl 5156 1T Gl i )

el o o 1,000 dalg s
O you who have faith! Fight the (aggressive) faithless who
are in your vicinity, and let them find severity in you, and

know that Allah is with the Godwary.

further adds credence to this opinion as it is an order to the Muslims
in all areas to go forth for jihad in their region, however, a group must
go to Medina to learn.

The second verse which can be extended to understand the
necessity of taqlid - that is, approaching those who have greater
knowledge in the area of Islamic studies and to base our acts of
worship and other areas of life on their in-depth research and

understanding is the following:

®> Qur’an, Sarah al-Tawbah (9), verse 123.

14
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We did not send [any apostles] before you, except as men to
whom We revealed®. Ask the People of the Reminder (ahl al-
dhikr) if you do not know.’

This verse and the term ahl al-dhikr which appears twice in the
Quran, in Sarat al-Nahl (16), verse 43 and Sarat al-Anbiya’ (21), verse
7, is understood in multiple ways by the commentators of the Quran.

The clear and apparent reading of this verse tells us that the
people of the reminder, the ahl al-dhikr, are the scholars from the
people of The Book (ahl al-kitab) - the Jews and the Christians and this
is specific to the context behind the revelation of this verse.

However, we can extract another meaning of this verse, based on
the ahadith which show us that the most excellent instance of the ahl
al-dhikr, as contained in this verse is that they are exclusively the Ahl
al-Bayt 22t of the Prophet #:.

There are multiple examples in the supplications (ad‘iyya) and
visitation texts (ziyarat) which point to the Ahl al-Bayt 23t as being
the best and most perfect manifestation of the ahl al-dhikr. This is also

seen in various traditions and the following hadith is one example

¢ This is a response to the doubt raised by the polytheists (mushrikin) as why
has God sent a human being as His messenger, instead of an angel?
7 Qur’an, Surah al-Anbiya’ (21), verse 7.

15
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from the Shi‘l sources, related by Aba al-Hasan, ‘Ali b. Misa al-Rida
JiS 41 Uss § Jofs SLI e aadl G Eass JB
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I heard Aba al-Hasan [Imam “Ali ibn Masa al-Rida] peace be
upon him, say: ‘In regards to the words of Allah, the Most
High, <So then as the people of the reminder if you do not

know' that he [the Imam -] said: We are they [the ahl al-
dhikr].’8

From the Ahl al-Sunnah sources we see the following tradition:

/\\
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Al-Harith said that, “T asked ‘Ali (ibn Abi Talib) concerning
this verse, €So then as the people of the reminder if you do

not know’, and he said: “I swear by God that indeed, most

8 Basa’ir al-Darajat, pg. 60, trad. 12.

16
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definitely we are the people of the reminder (ahl al-dhikr);
we are the people of knowledge (ahl al-ilm); we are the
source of the esoteric interpretation of the Quran (al-ta’wil)
and Quranic revelation (al-tanzil) and indeed I heard the
Messenger of Allah, prayers of Allah be upon him and his
family say, “I am city of knowledge (madinatul ilm) and “Ali
is its door (babuha). Thus, whoever desires the knowledge

(al-ilm) must seek it from its door.”™

In his in-depth discussions on proving the obligation to enact taqlid
(for those who have not reached to the stage of ijtihad), the late
Ayatullah Sayyid Aba al-Qaim al-Kho’i & refers to both of these
verses as proof for the permissibility and obligation of enacting
taqlid.1°

Many ahadith, which have been deemed as being mustafid!!, in
fact almost reaching to the level of being considered as mutawatir’?,

demonstrate the legitimacy and need for taqglid. In addition, consensus

? Nayshaburi, ‘Ubayd Allah b. ‘Abd Allah b. Ahmad al-Haskani al-,
Shawahid al-Tanzil li Qawa‘id al-Tafdhil, vol. 1, pg. 334.

10 Refer to Mausu‘at al-Imam al-Khu't, vol. 1, pp. 64-68 for further details.

1 Al-Mustafid (Arabic: jaii.ll) hadith is a type of solitary tradition (any
hadith that is not al-mutawatir) with at least three narrators in each level of
narration.

12 Al-Mutawatir (Arabic: jil)) hadith is one that has different numerous
chains of narrators, such that it is practically impossible for all those chains
to collude in giving a false report. Such a hadith gives us an assurance that
it was really issued by an infallible #%. Such hadith are reliable both with
respect to the principles of beliefs and figh or rulings of shari‘a.

17
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(ijima") has also been invoked as supporting evidence for engaging in
taqlid. It should be noted that a minority, especially amongst the
akhbaris, have opposed taqlid but the usulis’® have conclusively

rebutted their arguments.

2. The Primary Hadith Permitting Taqlid is Weak

Assertion

The “famous” tradition which conveys to the Shi‘a that they should
perform taqlid is weak. This lengthy tradition, found in the
commentary (tafsir) of the Quran attributed to Imam Hasan ibn ‘Ali
al-‘Askari ¥ and more specifically the part in RED near to the end of

the tradition is the most contentious part of the hadith:

< ° F ) i

Fha 55 3 Akad 5 Al J6 (3] 22 ALY 6

CNB 5985 Y 5 [T Setsk ¥ Gsial 3sad

OIS Y 5 ) G T3 QST Gealss V¥ CESS

13 Akhbaris (Arabic: os,l57) are a group of Imamiyya jurists who take the
only source of figh (the deduction of shari‘a laws) to be akhbar (narrations
and hadith by the Prophet 4 and the Imams ¥2). The group emerged in the
11%/17'% century and they disallowed the method of ijtihad and principles of
jurisprudence for the deduction of shari‘a laws. They were opposed to Usuli
scholarship who require the method of ijtihad and principles of
jurisprudence for the deduction of shari‘a laws.

18
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Imam Hasan al-‘Askari, peace be upon him, said: “Then
Allah, the Grand and Majestic, said, “O [Prophet]
Muhammad! And among these Jews are “illiterates” who do
not know how to read or write just like an ‘ummi’, which is
actually associated with ‘umm’- that is as if one has just been
born and he does not know how to read or write; ¢who does
not know the Book? - the one which has come down from
the sky and what it falsifies, and cannot differentiate
between the two; ¢but only lies’ — meaning that unless
someone reads it for him and says to him that this is the Book
of Allah and His Word, he does not know whether that which
is being read to him is opposite to what is in the Book or not;
{and they do but conjecture? meaning, what these chiefs are
saying to him in falsification of Muhammad, prayers of Allah
be upon him and his family, in his prophethood, and the

imamate of “Ali, peace be upon him, the Imam of his progeny,
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and they are emulating them (doing taqlid of) although it is
forbidden to them to be in their taqlid.
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He [Imam Hasan al-‘Askari, peace be upon him] said: ‘A
person said to al-Sadiq, peace be upon him: ‘These general
people from among the Jews did not know the Book until
such time as it was read out to them from their scholars, and
they do not have any way other than this, then what is the
reason for their condemnation of being in taqlid and
accepting (the rulings) of their scholars? Are these laity
amongst the Jews not as our people [the Muslims] who also
do taqlid of their religious scholars? For if it is not
permissible for them (the Jewish people) to accept what they
get from their scholars, then it is not permissible for us (the

Muslims) to accept what we get from our scholars?
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He [Imam Hasan al-‘Askari, peace be upon him] said:
‘Between our people and our religious scholars, and the lay
Jews and their religious scholars there is a difference as well
as a similarity. For what is similar between the two, Allah
has also condemned the Muslims for emulating [engaging in
their taqlid of] their religious scholars just like their people
[the Jews] having been condemned, whether there is a

difference between them or not.

sshall 2158 O] 5 U6 1l Jsly 531 G S J 33 6
5 o5l B 5 ol LSl sk Ise 38 1555
SEESI 5 LRAL G5 52 ST i 5 LY
O gl wadll asdll $hsde 5 olailadl 5

=
=

3
x} |

oT- ( 58 -5 % - % s (3% sE - T 05%% _ o5 oF
<il¢.1.c IW S RTL Y- |9J|)| |9.f.oa.9.s L)l@.@,.& 9@.@,4[&&:/1_;

21



STEPS: Marja‘iyyah — Series I

\

- -

-~ o© 0% ~o% o s1 sﬁ’fc/’?" “° - - (o1

y wy ‘92.9
S@ﬁglsﬂlufﬂ‘ww /““ s |

° Q/TG’ o 8 5171

oelz] oo pogalls

He said: “Explain this to me O son of the Messenger of Allah.

—!

3

To this, he [the Imam, peace be upon him] said: “The lay
people of the Jews used to be aware that their religious
scholars normally used to lie to them, eat that which is
unlawful, take bribes and amend the orders of obligations by
someone’s intercession or as a favour to someone. They
knew them that they used to be extremely prejudicial against
their enemies, and the one that they were prejudicial against,
they would disgrace him and deprive him of his rights, and
the one they used to be prejudicial for, they would give him
wealth that he did not deserve from the wealth of others who
they were prejudicial against, and were unjust and
oppressive to him.
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They knew them that they used to be unlawful in their deeds,
and they also knew in their hearts that their deeds are
mischievous, and there is no permission for it to be true with
Allah, and they did not accept the intermediacy of the
Prophet between people and Allah, and that is why they
were condemned by Allah when they did taqlid even being
aware of the (corruption) their scholars as well as that they
were not permitted to take news (decrees) from them, nor
were they allowed to verify their speech about one whom
they had not seen, and it was obligatory for them to see for
themselves in the affair of the Messenger of Allah, prayers of
Allah be upon him and his family, whether the evidence was
clear or deficient, whether it was apparent or not clear to

them.
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And it is the same for the people of our nation (the Muslims)
when they are aware that their jurists are indulging in open
mischief, and are extremely prejudicial and scramble for this
world and its prohibition, and destroy those whom they are
prejudicial against although he was deserving to be corrected
by good advice; and the one they are prejudicial to, they treat
him with goodness and favours although he is deserving to
be disgraced and punished. Whoever from the people were
to do taqlid of these kind of jurists are like those Jews who
have been condemned by Allah for doing taqlid of their
mischievous Jurists.
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But whoever from the jurists (al-fuqaha’) who control his
self, protects his religion, opposes his desires, is obedient to
the order of his Master, then the people are free to follow him
(engage in his taqlid). And this [level] is [something which
only] some of the jurists of the Shi‘a will attain - not all of
them. And those of them, who indulge in ugly deeds and
immorality like the mischievous jurists of the general
population of the Muslims, do not accept anything from him,
nor give him any reverence. There are many of them who
have mixed their words with ours, the people of the
household (ahl al-bayt). When our words reach them, they
alter them by their ignorance, and they place them wrongly
due to their deficient understanding whilst the others
deliberately forge lies against us in order to accumulate from

this world, and this will be their provision to the Fire of Hell.
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And among them is a group of nasibis who are not able to
malign us. They learn some of our knowledge correctly, and
then take it to our shi‘a. They fault us when they are with
those who hate us, then they make additions to it and
additions to the additions by attributing lies to us - from
which we distance ourselves. The Muslims accept this from
them and these lies are accepted by our shi‘a as being from
our knowledge. And so, they go astray and lead others
astray. And they damage our weak minded shi‘a more than
the damage that was done by the army of Yazid to al-Husayn
bin “Ali, peace be upon him, and to his companions, for they
[Yazid and his army] took their lives and their wealth, and
this destruction, with Allah, is greater in condition by the

loss of their rights from their enemies.
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These evils scholars of the nasibis who portray themselves as
our friends and the enemies of our enemies, create doubts
and confusion in our shi‘a with infirm faith and lead them
astray and prevent them from walking on the right path. But,
about whom Allah knows what is in their hearts, from these
common people, that He does not want anything, except to
safeguard his religion and revere His guardian, He does not
leave him in the hands of these infidels in disguise. But, He
sends to him a believer who shows him the right way, and
then Allah inclines him to accept his advice, and then collects

for him for this good of this world and the hereafter, and

27



STEPS: Marja‘iyyah — Series I

collects for the one who led him astray, curses in this world

and punishment in the hereafter.
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Then he [Imam Hasan al-‘Askari, peace be upon him] said:
‘The Messenger of Allah, prayers of Allah be upon him and
his family, said: “The most mischievous of scholars is the one
who leads people away from us and cuts off from our ways,
calls our adversaries with our names, refers to our
adversaries with our titles, sends salutations upon them
when they are deserving of curses, and curses us when we
have been honoured by Allah by the salutations of Allah and
the salutations of His angels of proximity on us — and we are

unconcerned with their salutations to us.”!*

14 Tafsir of the Qur’an attributed to Imam Hasan al-‘Askari .
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Response from STEPS

There are two schools/methodologies of the Shi‘ jurists when it comes

to hadith validation:

a) Jurists who validate a hadith solely based on the reliability of
the reporter (the method espoused by Sayyid al-Khia'1 4s);

b) Jurists who validate a hadith by establishing the reliability of
the report based on several validating indicators (for example,

if mashhur acts on weak hadith).

Even when scholars employ the methodology advocated by Sayyid al-
Kht’i & and through such rigorous research, weaken any hadith, they
still analyze its content because it is valid as corroborative proof, but
not authoritative proof.

Therefore, in our current discussion, other textual and rational
evidence has to be evaluated before a conclusion can be made about
types and permissibility of taglid other than being able to rely on the
above quoted tradition.

The late Ayatullah al-Kh@’1 & posits, in his Mausw’at al-Imam al-
Khu'i, vol. 1, pg. 69, that:
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The narrations (al-riwayat) which prove the permissibility of
acting by taqlid and the binding authority of the ruling (al-
fatwa) in matters of the branches of the religion (al-furu* al-
din) are many as to reach to the level of overall tawatur [on
this issue], though they may not be mutawatir in words.
Thus, it is clear that the scriptural and hadith texts,
authoritative conduct of rational individuals [sanctioned by
the shari‘ah] and in fact, even logical arguments,
conclusively provide the permissibility of acting by taqlid
and the binding authority of the fatwa in terms of the

branches of the religion (al-furu‘ al-din).

Thus, the above hadith from Imam Hasan al-‘Askari £ even if weak,
can still be used as corroborative evidence because Ayatullah al-
Khu'i & divides the many hadith which speak about taqlid into several

groups!>:
i) Those hadith which guide the Shi‘a to refer to specific
scholars amongst the companions such as Zakariyya b.

Adam, Yanus b. ‘Abd al-Rahman, ‘Uthman b. Sa‘id al-‘Amri

and others:
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15 Mausu’at al-Tmam al-Khu't &5, vol. 1, pg. 70-72.
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From Muhammad b. ‘Abdallah al-Himyari and Muhammad
b. Yahya both from ‘Abdallah b. Ja‘far al-Himyari who said
from Ahmad b. Ishaq from Abi al-Hasan, peace be upon him,
that he said: I asked him and said: Whom do I take [Islamic
guidance and directives from]? And whose words do I
accept? So he [Imam al-Hadi, peace be upon him] said to him:
Al-‘Amri is my trustee (thiga), so what he gives you on my
behalf then his giving is truly on my behalf, and what he says
to you on my behalf, then his saying is truly on my behalf,
so listen to him and obey him, for he is both trustworthy
(thiga) and reliable. And Aba ‘Ali also informed me that he
had asked Aba Muhammad (al-°Askari), peace be upon him,
about the same matter, so he said to him: Al-‘Amri and his
son are both trustees (thiga), so what they give to you on my
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behalf then their giving is truly on my behalf, and what they
say to you on my behalf then their saying is truly on my
behalf, so listen to them and obey them, for they are both
trustworthy (thiga).'®

ii) Those hadith which refer the Shi‘a to generally those who
narrate traditions of Ahl al-Bayt ¥2 - those who are the

jurists (fuqaha’) amongst the companions of Imams %2:

Laba (3 Lasa & dasd) 6&; Ry d&glgﬁ’géé
EJL BLES J Joss & ILS,AnguLo.&Q.: sa Al

Vs by =353 5@(,&&&3 Bls oo 48

=
0% So.-
.

Toen - o4 T 2 % (- (5% JSdlE L - -
dE5 5 dl JAE) Lo CIU K B 22 O colo

“a 566 90/ ° T o~ _ So- 33“ _ _ 2 c/°| < (-98

. .

G B S8 (e dal oo 9 die dlll 525 g el Olole
Ggo 4o 9

16 Wasa’il al-Shi‘a, v. 27, pg. 138, sec. 11, trad. 33,419.
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In the book Ikmal al-Din wa Itmam al-Ni‘mah, from
Muhammad bin Muhammad bin Isam from Muhammad bin
Ya‘qub from Ishaq bin Ya‘qub who said: I asked Muhammad
bin ‘Uthman al-‘Amri to write to the Imam [al-Mahdi, may
Allah hasten his noble advent] a letter containing questions
that were difficult for me. The following reply was sent in
the hand writing of my Master, Sahib al-Zaman: In regard to
that which you have asked us about, may Allah guide you,
make you steadfast and keep you safe ... But as for the
problems which will occur in the future, you must refer to
the narrators of our traditions (hadith) for their verdicts as
they are my proofs over you, and I am Allah’s proof over
them. And as for Muhammad bin ‘Uthman al-‘Amri, may
Allah be pleased with him and his father, he is trustworthy

and reliable one of mine and his writing is as my writing.!”

iii) Those hadith which order some companions, such as Aban
b. Taghlib, to sit in the masjid and issue fatawa, so that
through this, his words become binding on the laity to

follow what he says:
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171bid., vol. 27, pg .140, sect. 11, trad. 33,424.
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Ahmad b. “Ali al-Najashi in his book al-Rijal quotes that
Salama b. Muhammad al-Arzani narrates to us from Ahmad
b. ‘Ali b. Aban from Ahmad b. Muhammad b. ‘Isa from Salih
b. al-Sindi from Amiyya b. ‘Ali from Sulaym b. Abi Hayyah
that he said: I was with Abi “Abdillah, peace be upon him,
and when I wanted to leave and bid him farewell, I said to
him, I would love that you give me some more knowledge,
to which he replied: Go and see Aban b. Taghlib as he has
heard many hadith from me and so he will narrate to you
that which I have narrated to him. He said, then Aba Ja‘far
[Imam Muhammad al-Bagqir, peace be upon him] said to him
(Aban b. Taghlib): Sit in the masjid of Medina and answer the

questions of the people (provide rulings to their questions —
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issuing fatwa), for I do love for it to be seen among my

followers (shi‘a) the likes of you.!8

iv) Those hadith which prohibit issuing fatawa without
proper knowledge or based on personal opinions or using
invalid methods of istihsan’, qiyas (analogy), etc. In a
tradition from the 6% Imam, Ja‘far b. Muhammad al-Sadiq

¥ it is stated that:
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Muhammad b. Isma‘il from al-Fadl b. Shadhan from Safwan
b. Yahya from ‘Abd al-Rahman b. al-Hajjaj from Aban b.
Taghlib from Abi ‘Abdillah [al-Imam al-Sadiq], peace be
upon him, that he said: Indeed the sunnah cannot be derived

by analogy (al-giyas). Do you not see that a woman repays

18 Mustadrak al-Wasa’il, vol. 17, pg. 315, sect. 11, trad. 21,452.

19 Literally this word means “to approve” or “to sanction”, and in Islamic
law, it refers to the discretion of the jurist to determine the best solution to
a religious problem that cannot be solved by simply citing sacred texts.
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her fasts but does not repay her prayers [that she does not
perform during her monthly cycle of the hayd]? O Aban! If
the sunna is derived through analogy (al-giyas), then the

religion is destroyed.?’

In a second tradition, also from the 6t Imam, Ja‘far b. Muhammad al-

Sadiq *2k it is stated that:
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Al-Husayn b. Muhammad from Mu‘alla b. Muhammad from
al-Hasan b. ‘Ali al-Washa’ from Aban ibn ‘Uthman from Abi
Shaybah al-Khurasani who said: I heard Aba “Abdillah [al-
Imam al-Sadiq], peace be upon him, say: The individuals
[scholars] who rely upon analogies (ashab al-maqayis) are
seeking knowledge (al-ilm) [of this religion and its juristic
rulings] through the use of analogies (al-magqayis). Thus, this
usage of analogies (al-magayis) will not increase them from

the [reaching to the] truth (al-haqq) except that they will be

20 Wasa’il al-Shi‘a, vol. 27, pg. 41, trad. 33,160.
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distanced [from it in the amount they wish to gain guidance
of the teachings of Islam]. And indeed, the religion (din) of
Allah cannot be attained by the [usage of] analogies (al-

maqayis).”*!

In conclusion, based on the understanding of the late Sayyid al-Kha’1
&, even if the tradition of Imam al-*Askari 2 is not accepted based on
his strict criteria and thus, cannot be used as primary evidence to
validate taqlid, based on the numerous other ahadith which he quoted
in his classes on jurisprudence it can be used as corroborative proof.
Through the four sections of ahadith which the late al-Kho'i &
quoted, he showed that the Imams of the Ahl al-Bayt ¥ not only
condoned, but actually encouraged their trusted and trained
companions to engage in what, today we call ijtihad. He instructed
his companions to be available to guide their Shi‘a in the complexities
of life during their era in the field of jurisprudential issues. In
summary:

1. The Imams of Ahl al-Bayt #* had trust in particular
companions and advised others to rely upon them for
guidance in religious rulings.

2. The Ahl al-Bayt ¥ advised certain companions who had built
up the trust, credibility and requisite qualifications, to act on
their behalf and to be accessible to the people to pass verdicts
(fatawa).

21 Wasa’il al-Shi‘a, vol. 27, pg. 43, trad. 33,168.
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3. The 12 Imam ##% advised that for events which would
transpire in the future for which there was no clear verdict
already passed, that an individual (and as an extension, he may
have been providing general guidance to the Shi‘a), that they
should refer to those who narrate their hadith.

4. The Ahl al-Bayt ¥2 were very clear on the prohibition of
deriving verdicts on Islamic rulings by those who lacked the
requisite knowledge; those who sought to pass rulings based
on personal opinions or by the use of invalid methods such as

analogy (al-qiyas).
3. Ijtihad is not Required in Past Issues

Assertion

Ijtihad is not required in past issues — it is only essential in newer
arising matters as repeated ijtihad on age-old issues, such as the basic
rules of salat, is a redundant concept, not relevant in our sophisticated

age.

Response from STEPS

The only way that competency on dealing with newer issues will
develop is by practicing on “old” issues which still need to be
implemented, however under newer circumstances.

For example, how do we perform salat while traveling in modern

means of mass transportation such as planes, busses, trains, etc. or
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even in future modes of transportation such as drones, space crafts or
whatever is to come? The only way that rulings can be achieved in
these areas is that it is dependent upon the mujtahid’s competency to
extrapolate the rules of salat which in some of the ahadith have been
mentioned as like prayers while on the ark of Prophet Nih 2 to be
able to understand how to perform the prayers in future modes of
transportation.

Our maraji‘ and other top-ranking scholars in the seminary are
dealing with modern issues today in their high-level classes. However
for all of these, they need to delve into the past, understand the issue
by looking at the verses of the Quran, ahadith, etc. It is only through
their ability to conduct ijtihad on “old” issues that they will be able to
further advance the faith by providing rulings on contemporary
issues, as their rulings cannot be developed in a vacuum.

Each and every verdict for contemporary and future issues needs
to be understood by reviewing the general rulings and past issues,
however with a “new” analysis. This is something which is currently
being undertaken in the seminary by the below scholars and the
“new” topics which they are addressing, having already excelled in

ijtihad on “previous” issues:

1. Ayatullah al-Uzma Wahid Khurasani has been teaching
about the figh of Qadha to train judges for the Islamic Courts.

2. Ayatullah al-Uzma Nasir Makarim Shirazi has been
discussing topics like: rulings of brain death; dissection of the
human body; organ transplantation; artificial embryo
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insemination; abortions; birth control; sex change; cryonics —
freezing a person in an attempt to preserve enough brain
information to permit future revival of the cryopreserved
person; marrying close blood relatives while there is a
possibility that children from such a union may suffer illnesses
or deformities; using medication made from alcohol; using
medication made from the bones of animals not slaughtered

according to the Islamic process.

Ayatullah al-Uzma Nuri Hamadani has been discussing
topics in the area of finance, like: banking system without
usury (riba); profits on bank deposits; accumulation of
liquidity; market regulation and control; economic downturn;
import and export; economic domination of the infidels

against the Muslims.

Ayatullah al-Uzma Jafar Subhani has been discussing a
wide range of topics under the banner of Crucial

Jurisprudential Issues in the Contemporary Era.

Ayatullah al-Uzma Sayyid Kadhim Hairi has been dealing
with jurisprudential issues on Government and the

Jurisprudence of an Islamic Economic System.

Ayatullah A‘rafi, the current head of the hawza of Qom has
been discussing the Jurisprudence of Tarbiyah (upbringing of

children) and the Jurisprudence of Economics.
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7. Ayatullah Muhsin Araki has been discussing the
Jurisprudence of Culture and also the Jurisprudence of Urban

Development.

8. Ayatullah Hadavi Tehrani has been discussing various
areas such as Islamic Politics; jurisprudence of the stock
market; jurisprudence of contractual rights — ownership and
property rights and has been studying these in the light of the
teachings of the Sunni and Shi‘a jurisprudence and Western

laws as well as studying the jurisprudence of the penal code.

Other contemporary scholars have been discussing the jurisprudence
of management; family; media; social media; GMO (Genetically
Modified Organism); modern technology; Bitcoin (B) and
cryptocurrencies, and much more.

As stated, the only way that they can come to an understanding
of what God expects from the believers in these and other issues of
our contemporary life is to study the past rulings, and develop the key
competencies to perform ijtihad on past issues so that they can then
tackle the contemporary issues.

In this light, when it comes to a progressive vision of Islamic
jurisprudence to be able to understand the future challenges from the
correct jurisprudential lens and to provide religiously-based verdicts,

the late Ayatullah Khumayni 4 advocated the following:

1. I submit that jurisprudence (figh) must not be forgotten -
jurisprudence (figh) in that shape which it was [in the past and
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is a tried and tested method] must remain - it is figh jawahiri??

which must be strengthened.?3

2. Tam a firm believer in the figh sunnati?* and ijtihad jawahiriz’
and I consider it impermissible to divert from this path. [jtihad,
through following this path, is the correct way, however this

does not mean that the jurisprudence (figh) of Islam is not

22 This is a term used by the late Ayatullah Khomeini & in reference to the
ijtihadi methodology employed by the author of Jawahir al-Kalam fi Sharh
Shara’i‘i al-Islam, the late Muhammad Hasan al-Najafi (d. 1850). This book
took the author over 30 years to write and its one of the greatest works of
this jurist - rather, it is one of the greatest works in the world of Islam. In
regards to this work, the late Ayatullah Khomeini 4 has stated that if today,
one hundred scholars were to come together to write something like this,
most likely, they would not be able to do so. See footnote 24 for further
details.

25 Sahifah Imam, v. 18, pg. 72, Taken from a speech given to a group of
scholars of the Supreme Council of Islamic Propagation (shura-e ‘ali-e
tablighat islami) on the 2" of the Iranian month of Shahrivar, 1362 (August
24, 1983).

24 This is a term used by the late Ayatullah Khomeini 4 in reference to the
methodology employed to refer to ijtihad and the extraction of the religions
edicts (ahkam) through the traditional method which has been employed by
the Shi‘1 scholars for the past 1,000+ years and which is detailed in their
books of Islamic jurisprudence such as Jawahir al-Kalam, Masalik al-Afham,
al-Makasib al-Muharramah and in the books of jurisprudence of the late
Ayatullah Khomeini #. It is the process which the infallible Imams of the
Ahl al-Bayt 25! had taught and which their companions further employed
and developed and which then Shi‘l scholars accepted, reflected upon and
further built up so that they would be able to use these tools, initially
developed over 1,300 years ago to respond to contemporary challenges in
life.

25 See footnote 22.
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dynamic - rather, both time and place are two determining

elements within ijtihad.?

It must not be forgotten that in no way must the established, common
principles of jurisprudence (usul al-figh) and the science of
jurisprudence (figh) be violated within the seminaries (hawzat). Of
course, while the process of ijtihad-e jawahiri is clearly and firmly
promoted, the benefits of the new methods and sciences required by

the Islamic seminaries (hawzat), must also be used.?’

4. What are we Responsible to Allah & for?

Assertion

What are we responsible to Allah 35 for? If we “feel” or “know” that
the fatwa given by the marja‘is “wrong” — do we do what we are
obligated to do and follow the ruling of the marja“to enact taqlid, or
do we disregard and disobey his ruling and do what we “feel” or
“know” is right? If a person feels that the fatwa is not making sense

to them, then they are not absolved in following that fatwa.

26 Tbid., v. 21, pg. 289, Taken from a message delivered as: The Charter of the
Scholars, provided to the scholars, maraji', instructors and students of the
religious sciences and the leaders of both the Friday and the congregational
prayers on the 3 of the Iranian month of Esfand, 1367 (February 22, 1989).
27 Tbid., v. 21, pg. 380, A message to the Managing Council of the Seminary
of Qom, 17" of the Iranian month of Ordibehesht, 1368 (May 7, 1989).
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Response from STEPS

That which is important to reflect upon right from the outset is that
shari‘ah may sometimes go against the common sense but will never
go against definitive rational argument. The reason for this is because
common sense may make mistakes, however definitive rational

argument do not. In this light, there is a hadith which says:
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Narrated to us [Muhammad bin Ya‘qub] al-Kulayni, narrated to us
Qasim bin ‘Al&’, narrated to us Isma’il bin “Ali from Ibn Humayd from
Ibn Qais from al-Thumali from ‘Ali bin al-Husayn, peace be upon him,
that he said: The religion of Allah, the Mighty and Sublime, is not
obtained through defective intellects (al-uqul), invalid opinions (al-
arai’) and corrupted analogies (al-magqayzis). It is achieved through

submission (al-taslim). Thus, there is security for one who submitted
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to us; there is guidance for one who followed us. One who resorted to
analogy and personal opinion is destroyed; and one who felt
unconvinced by our statements and decisions has denied the one who
revealed the seven oft-repeated verses and the great Quran and he

does not know.28

The problem with giyas (analogies) in determining, in the framework
of our discussion, Islamic laws, is that it is based on common sense
and there is not enough information which would provide a definitive
rational judgment. It is for this reason that submission to the rules of
Allah 35 must be used in all instances of life.

There is the narrative of the meeting of Aba Hanifa with the 5%
Imam, Muhammad al-Baqir *=: which states the following:

Historical sources note that Abta Hanifa met [Imam)]

Muhammad al-Bagqir (the great, great grandson of Prophet

Muhammad, prayers of Allah be upon him and his family) at

the beginning of his development (as a jurist). They first met

in Madina when Abu Hanifa was visiting the city and it is

reported that al-Baqir remarked to him, “Are you the one

who changes the din of my grandfather and his hadith by

analogy?”

Abu Hanifa replied, “T seek refuge with Allah!”

28 Sadiiq, Shaykh, Kamal al-Din wa Tamam al-Ni‘mah, vol. 1, pg. 324, section
21, tradition 9.
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Muhammad [al-Baqir] said, “You have changed it.”

Abu Hanifa said, “Sit in your place as is your right until I sit
by my right. I respect you as your grandfather, may Allah
bless him and grant him peace, was respected by his

companions when he was alive.” He sat.

Then he (Muhammad al-Baqir) asked, “Which is more

impure: urine or semen?”

“Urine is more impure,” Abu Hanifa replied, and then said,
“If T had changed the din of your grandfather by analogy, I
would have ordered a ghusl for urine and wudu’ for seminal
discharge. I seek refuge with Allah from changing the din of
your grandfather by analogy.”

Muhammad rose and embraced him and kissed his face to

honour him.”

However, in reviewing this discussion, we can ask that: If urine is
more impure than semen, as Abta Hanifah postulated, then why is it

that for a urine discharge, all that is required is wudu’ while for a

semen discharge, a ghusl is required?

This proves that “common sense” is itself not enough to

understand the Islamic rulings and that much more is required. Yes it
is true that knowledge or intellect is technically “enough”, however
the point is that we do not always have access to complete knowledge

and so we end up using common sense in place of intellect. In fact,
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whereas our intellect is actually telling us that common sense is not
enough. As a matter of fact, our intellect is telling us that intellect is
not enough. Thus, intellect is the final judge to guide us to submit to
the Ma’soom’s guidance.

Some argue that we cannot have fatawa which are unacceptable
to the ‘aql, if:

1. TIt, the fatwa, does not respect human dignity, as the Quran

mentions that:
wé%ﬂ ﬂa%%%S M;M&

Certainly We have honoured the children of Adam, and
carried them over land and sea, and provided them with all
the good things, and given them an advantage over many of

those We have created with a complete preference.?’
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O mankind! Indeed We created you from a male and a

female, and made you nations and tribes that you may

29 Qur’an, Siirah al-Isra’ (17), verse 70.
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identify yourselves with one another. Indeed the noblest of
you in the sight of Allah is the most God conscious among

you. Indeed Allah is all-knowing, all-aware.>

Therefore, some state that because Allah & has spoken of the kiramah
of the human being, it does not seem logical that the maraji‘ can pass
fatawa which speak of the najasat of the non-Ahl al-Kitab kafir and

as an extension, the impermissibility of marrying them.

Response from STEPS

As we continue to lead more and more complex lives, we must realize
that we need to recognize the depth and scope of
demonstrative/evidential jurisprudence (figh istidlali) as this
important branch which is studied, debated and taught in the
seminary clearly shows that figh is evolving with the times.

The ‘aql (intellect) of just anybody cannot be accepted as the basis
of determining the Divine law because it is a judgment based on
incomplete knowledge. Rather, we need to make use of the consensual
collective intellect to determine what is truly beneficial or harmful.

For example, all rationally sound people agree that killing an
innocent human being without valid justification is injustice and all
rationally sound people agree that justice is that, ‘The person who

expends money not belonging to him is responsible to pay it back.’

%0 Qur’an, Sirah al-Hujurat (49), verse 13.
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However, sometimes an act has a benefit (maslaha) which is
greater than the harm (mafsada). For example, should we discipline a
poor, misbehaving orphan? The negative side to doing this could be
that we would be looked at as committing injustice to a child who has
lost their parent(s), hurting this innocent, tender heart, and crushing
his feelings, and we may also arouse the anger or hatred of the
guardian. If we go ahead and discipline the child, it would be a boon
to his training and guidance. Which of these two is more important?

When it comes to the permission to steal from non-Muslim as
some have claimed that some scholars had advocated based on their
ijtihad and how do we respond to such an ‘apparent ruling’ which has
made its way into our faith?

Perhaps this verdict, if issued in that wording, was misunderstood
or abused and it may have applied to a specific situation which the
individual was involved in and had asked the marja“for a ruling based
on their personal circumstances, because when the consequences of
the act are negative, then based on a secondary reason, a ruling can
become impermissible (haram).

When speaking about this issue, His Eminence, Ayatullah al-
Sistani, in A Code of Practice for Muslims in the West3! clearly states
that:

It is neither permissible to steal from the private as well as

the public property of non-Muslims, nor vandalize it, even if

31 See: http://najaf.org/books/205/?id=33 last accessed on October 1, 2019.
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that stealing or vandalizing does not tarnish the image of
Islam and Muslims. Such an act is counted as perfidy and
violation of the guarantee given to non-Muslims indirectly
when one asked permission to enter or reside in that country.
And it is forbidden to breach the trust and violate the
guarantee in regard to every person irrespective of his

religion, citizenship, and beliefs.

Therefore through reviewing such clear rulings, it is evident that the
esteemed religious authority requires his followers to respect all of
the laws necessary for social order. This includes other laws such as

traffic laws, municipal laws, etc. with the following juristic reasoning:

1. Major premise: It is obligatory (wajib) to preserve social
order which is agreed by all people of intellect (‘ugala’) as it is
necessary to safe-guard the property, honor and life of people;

2. Minor premise: The laws set by the state organs, such as the
boards of health, the local municipality, etc. are all a part of
ensuring the overall social order;

Conclusion: It is not permissible to violate the laws of the state — so
long as they do not contradict the sacred teachings of Islam as
embodied in the shari‘a.

Coming to one of the practical examples which was previously

cited in the case of marriage with a person from the Ahl al-Kitab,
scholars opine that this is an act which is disliked (makruh) however

is still permissible; while the majority opinion of the senior scholars
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states that marriage with the non-Ahl al-Kitab (kuffar) is something
impermissible (haram).

Based on this verdict, it may seem that the question which has
been put forth is valid, after all, God has given the human being
kirama - nobility and dignity — so who is the marja“to go against such
a Divine verdict?

If we look at such an issue merely from the outward perspective,
then yes, based on the human dignity factor, we should respect all
human beings and so marriage between followers of Islam and the
People of the Book or with people of no religion should be allowed.

However, if we reflect on the non-believing woman’s role in the
marriage as the potential mother of children from a husband who is a
practicing Muslim and her responsibility to train her child (who is
born, by default, as a Muslim as the father is Muslim), based on the
Divine nature (fitra), it creates a better understanding of the ruling.

Would a non-Muslim woman who is outside of the fold of
following one of the Divinely sent prophets and their teachings
(Judaism and Christianity) and does not believe in any tradition
stemming from a Divinely-sent prophet, bring up her child to
sincerely follow the path of God? Would she strictly adhere to or
ensure that her child adheres to the dietary restrictions, strict regimen
of prayer and worship and all other salient aspects of the faith?

As we see in the Quran that God says:
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And marry not an idolatress until she believes; while a
believing servant is certainly better than an idolatress even
though she may highly please you. And do not give
(believing women) in marriage to an idolaters until they
believe. And a believing slave is better than a (free) idolater
even though he may highly please you. It is they who invite
to the Fire [through their misguided lifestyle and world-
view], but God calls to the paradise and to the pardon by His
command. He makes His Messages clear for the people so

that they may take heed.3?

And even if such a mother did maintain all of the rulings of the faith,
growing up, the child, may feel it strange that the father is a practicing
Muslim, that they (the child) are being brought up to follow faith
while their mother is areligious — if the religion is truthful and she

follows the outward practices and teaches it to her children and

32 Qur’an, Sirah al-Baqarah (2), verse 221.
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ensures that they are practicing, why does she not commit to the
religion? This has the potential to make them drift from Islam when

they become of age. In this regards, we see in the Quran that God says:
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God compares those who disbelieve to the wife of Noah
(Nah) and the wife of Lot (Lit). They were both under (the
wedlock of) two of Our righteous servants but acted
treacherously towards them both. So they (Noah and Lot)
could do nothing to save them from (the punishment of) God.
And it was said to them, ‘Enter you both into the (Hell) Fire

along with those (of your category) who enter therein.’3?

In the case of the impurity (najasat) of the non-Believer (kafir), if the
consensus (ijma‘iyya) is there, then it is not necessarily demeaning
because we can look at this issue in another light which is that in the
period of the occultation (ghaybah) of Imam al-Hujjah £, we have
no greater person than the marja“ taqlid, yet when he dies, his body

too becomes najis until we perform the ghusl of the dead body

(mayyit)!

3 Qur’an, Strah al-Tahrim (66), verse 10.
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Thus, the najasat of the kafir seems to be precautionary and
symbolic for us to avoid making things like shirk and kufr common
place and acceptable within society. We can further appreciate this
ruling when we reflect on the symbolic jurisprudential rulings such
as the rami of the Jamarat in the hajj which is the symbolic hitting of
pebbles on the symbolic Satan.

However, this does not preclude Muslims having peaceful and
fair dealings with the disbelievers. As Muslims, we are obligated in
the Quran, to have cordial relations with the disbelievers (kuffar) who

are peaceful with us:
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Allah does not forbid you in regard to those who did not
make war against you on account of religion and did not
expel you from your homes that you deal with them with

kindness and justice. Indeed Allah loves the just.3*

This verse shows us that our level of interaction with non-Believers
must be one of respect and that as long as they are not belligerent
with the Muslims, they are to be respected and afforded kindness and

justice.

3 Qur’an, Sirah al-Mumtahina (60), verse 8.
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5. We Need a Consultative Ijtihad System

Assertion

The basic belief is that taqlid of one scholar who issues verdicts devoid
of outside information from the experts in the particular field and also
without consulting and discussing with other marajic taqlid is an
outdated concept, and what we now need is a consultative ijtihad
effort which takes into account cutting edge research in the secular
fields and also deliberations amongst the maraji‘ taqlid and

mujtahidin of various levels of their studies.

Response from STEPS

The maraji do not issue rulings in a vacuum. They utilize a multi-
level approach to deal with issues — not only the Usul al-Figh aspect
but also by tapping into experts in the fields in which they are
required to make a verdict. For example, Sayyid al-Sistani sponsors an
Astronomy Research Centre in Qom.

In the field of astronomy, Ayatullah al-Sistani does take into
account Yallop’s®® minimum criteria for moon-sighting which

include: elongation, illumination and age of the crescent to discredit

% Dr. Barnard Yallop (1997) developed single parameter empirical model
based on 295 observations of lunar crescent. By applying q-test to 295
observations carried out from 1859 to 1996, he divided the visibility types
and codes into six regions. The model also deduced the best time for the
observation of new crescent by adding factor of 4/9 lag to the sunset time.

55



STEPS: Marja‘iyyah — Series I

the bayyina claim of sighting when astronomically, it is impossible or
very unlikely for the moon to be seen.

When it comes to other issues for which we require the guidance
from experts in their respective field, as people are looking for there
to be some sort of symbiosis between the experts in their related field
and the marja“ taqlid, when we look at the issue of gender change
surgery, Sayyid al-Sistani tackles this sensitive issue by relying on the
religious and also the ‘scientific’ aspect. Reflect on the below

question3® and his response on this area:

QUESTION: Is it permissible to have a sex-change

operation?

ANSWER: If what is meant [by the question] of a sex change
[operation] is that surgery is performed so that the man’s
penis is removed and in place of it, something else is
designed to allow for emptying the bladder and in addition,
a fabricated [female] sexual organ is positioned in its place,
and that by injecting hormones, the signs of a female appear,
such as the shedding of facial hair and the protrusion of
breasts; or [if what is meant by the question is that] for a
woman to undergo a sex change operation to have an
artificial penis fixed [and the external female sexual organ is

‘removed’] and also the usage of hormones to shrink the

3 This question and its subsequent answer was posted on
https://www.sistani.org/persian/qa/0863/ - last accessed on October 1, 2019

56



STEPS: Marja‘iyyah — Series I

breasts and to grow facial hair, then it should be noted that
these things do not relate to the actual changing of the
gender [these are simply external changes to the individual]
and the religious rulings for such a person would not change
[as the person still remains of the original gender determined
by the internal genital organs, thus issues like inheritance,
hijab, etc. would all stand based on the gender which one was
born with]. In addition, considering the fact that carrying out
such an operation would require one to expose their private
parts [to a non-mahram] and for the doctor to touch the

body, such an operation is not permissible.

However, if what is intended [by a “sex change operation”]
is to change the internal and external genitalia which is the
measure of what differentiates a man and a woman, then this
is in and of itself approved of, despite the fact that what is
required to carry this out [exposing one’s private parts to a
non-mahram and the touching involved] is impermissible
(haram), however it is not a problem [to have such an
operation]. But so far this [ability and medical know-how]
has not been achieved, and to date, all that has been achieved
[by medical science], is merely the change of appearance [of
the external genitalia of the male to a female or vice versa],
and that [type of operation] has no effect on the change of
the [religious] ruling [of the individual undergoing such a

transformation].
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Of course, for those born with such malformations in the
genitalia [such that] the penis may be concealed [the medical
experts refer to this as ‘buried penis’ in which the penis is
wrapped in a sheath of skin, such as beneath the fat inside
the lower part of the belly] or a man [may be born] and has
[a portion of] the female genitalia outwardly, but does not
have the internal genitalia; or in contrast, a woman may be
born with [something which resembles] a penis outwardly,
however she has the internal sexual organs of a woman, then
in such a scenario, there is no inherent problem [in
undergoing surgery to ‘repair’ this] and as such, this has
nothing to do with a ‘sex change’. Of course, if it requires a
forbidden look or touch [of the private parts], it would only
be permissible if it is necessary [to undertake such an
operation - such as on medical grounds] or if not undergoing
such a surgery would lead to severe aggravation [in the

persons’ life].

In this example we see that His Eminence Sayyid al-Sistani has
reflected on various aspects of a ‘sex change’ surgery by not only
stating the traditional permissible vs impermissible [halal vs haram]

verdict, but rather, has gone a step further and reviewed the issue

from various medical aspects.

His response shows that he has definitely spoken to the medical

experts before coming to the conclusion he has by providing various

scenarios.
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The fact that he said that medical science has not yet reached to
such a level of being able to ‘change’ BOTH the internal and external
genitalia shows that he has done his due diligence in reviewing this
aspect by relying on the experts in the medical field. Thus, he has
clearly employed and advocates for a consultative ijtihad model.

Moving forward, if we take the consultative ijithad model to be a
reference to opinions which scholars like the late Shaheed Murtadha
Mutahhari % had spoken about which the Islamic Seminary (hawza
‘ilmiyya) and its scholars have not yet taken up, which is defined as a
consultative marja‘iyyah platform in which people take from one
Supreme Fatwa Council rather than ONE specific marja“ taqlid, then
we need to clarify that this is an approach which past scholars had
spoken about, however there was no framework or structure as to
how it would practically work AND that this is still an ongoing
discussion in the hawza. It was a proposed theory with no structure.

However, with that said, in a booklet authored by Ayatullah Nasir
Makarim Shirazi, published in Farsi and Arabic as Crucial Issues
Regarding the New Crescent Moon Sighting (p. 7-9), he lays down his
approach as to how such a council of jurists (fugaha’) and experts

would operate, as follows:

“There is a clear way here that can end these differences [in
regards to the new crescent moon sighting for the start of the
Islamic month] and, at least for one country, they can take a
unified path and maintain the grandeur of these Islamic programs

[such as Ramadan]. In this approach, they need to create a
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Crescent-Sighting Council in which both the [scientific] experts in
this field as well as the representatives of the maraji‘ work
together to gather all information about crescent sighting from
any way in which it can be collected - either via the use of
objective witnesses or the astronomical scientists - whose views
may be used to support one another - and all of this evidence is

then presented in a gathering.

It is possible that some may say that anytime the members of the
Crescent-Sighting Council do not have a unanimous opinion
whether due to criticism and praise [this is a technical term used
in the hadith sciences concerning the evaluation and criteria of
the reliability and unreliability of the transmitters of hadith
however in this instance it is used in regards to the individuals
who make up the Crescent-Sighting Committee], then what should

be done?

The answer is that the opinion of the majority can be the criterion
because it will be more reassuring for most people; certainty
(yaqin) [in such a circumstance] is ‘closest to the reality’; and
because, as mentioned, since in this issue, it is a matter of
recognizing the issue rather than recognizing the ruling, this does

not bring about any further concerns.

Another question that may be raised is that sometimes the maraji*
have some variations in their fatawa in regards to the moon

sighting which will affect the issue. However, in our opinion, this
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does not pose a significant problem either, and we have found a
solution to this — which is outside of the scope of this brief

outline.

In any case, legally from the Islamic point of view, we can accept
and trust the majority opinion of the Crescent-Sighting Council

which has been issued with complete certitude.

Surely Imam al-Asr, may our souls be sacrificed for him, is not
pleased in such an important matter, that his followers are
divided — not only in one city, but even in one house hold and
through which, their power and strength are weakened and they

are presented as fragmented in the face of their enemies.

When the Imams of the Ahl al-Bayt ¥ allow their followers to
take part in the congregational prayers of the Ahl al-Sunnah
community in order to preserve the greatness of the Muslims —
despite the fact that there are many differences in the practical
actions of the prayers between the Shi‘a and Sunni, how can the
Imams of the Ahl al-Bayt %2 be pleased to see the issue of the
sighting of the new crescent moon leading to disputes amongst
their followers — especially given the world of today in which

news rapidly moves from point to point.

And with all of that, one of the most astounding things of today
is that because we lack a precise, centralized council to observe
the moon and who have trust in unknown witnesses, for years on

end, people have been observing the holy month of Ramadan for
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29 days and very few remember the 30-day fast (except in very
rare cases). This is scientifically impossible to happen, and so, it

is unclear who is responsible for this [travesty]?

It is hoped that the scholars will reflect more on the issue of the

Crescent-Sighting Council and clarify its solutions.”
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